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THE CLERK: Eight pages of letters narked 
Government's Exhibit 52 for Identification. 

Criminal cause on trial, United State* of 


America agninnt Frank Hreene arv» John ImKviglio. 
Till’ COURT: Both sides ready? 

MR. WEINTRAUB: Ready, your Honor. 

MR. KRIEGER: Ready, your Honor. 


MR. WEINTRAUB: The Government calls Officer 


Schmidt. 


JAMES 


SCHMIDT, 


having been first duly 


sworn by the Clerk of the Court, testified as 
follows: 


THE CLERK: State your full name for the 
record and spell it, please. 

THE WITNESS: James Schmidt, S-c-h-m-i-d-1. 


DIRECT EXAMINATION 


BY MR. WEINTRAUB: 


Department. 


Officer Schmidt, by whom are you employed? 
The Incorporated Village of Northport Police 


How long have you been employed there? 
Six yeare. 

In what capacity? 

As a patrolman. 

Where do you live? 

I live in East Northport. 
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1 

2 

3 

4 

5 


Q Are you acquainted on a social basis with an 

individual named Prank Breene? 

A Yes. 

Q Do you see him in Court? 

A Yes. 


6 I 

7 


MR. KRIEGERi Conceded. 

0 aid you have occasion to see Mr. Breene in 


8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 
19 

21 

22 

23 

24 

25 


May of 1974 during that month? 

A Approximately around there, yes. 

Q Tell us the circumstances? 

A I had occasion to go into the City to pick him 

“P * Pom a bar somewhere around 8th Avenue. I don't recall the 

name. 

Q How did you happen to go pick him up? 

A I was out there where my in-laws work and the 

phone rang and it was Mr. Breene — 

MR. KRIEGER: May I sit a little closer? 

THE COURT* Yes. 

Q Try to speak up. 

You received a phone call from Mr. Breene? 

A The bar itself received a call and I answered 

the phone and he said he was pretty well under the weather 
and needed a ride out and I went out to pick him up. 

Q Did you have a conversation with him? 

A Yes, I did. 

Q Would you tell us the substance of the 
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2 

90nv ® rB *tion — where was the conversation had? 


3 

A In the bar on 8th Avenue. 


4 

Q Where you came to pick up Mr. Breene? 


5 

A Right. 


6 

Q Will you tell us what you said to him and what 


7 

*e said to you? 


8 

A Well, it was a regular conversation for awhile 


9 

and then Mr. Breene stated: "You know, they are trying to put 


10 

■e away for 20 years.” 


11 

At that time I didn't know what he was talking 


12 

about. I just said, "Yeah.” I thought he was bombed. 


13 

He said, "They found the 350,000 but there was 


14 

another 90,000 in the trunk of the car.” 


15 

I sSid, "What car?" Anr* the conversation ended. 


16 

Q He didn't respond to that? 


17 

A Yes. 


18 

Q You weren't aware that he was under indictment 


19 

>y the Federal Government for a narcotics violation at that 



Lime? 


20 



21 

» 

A No, sir. 


22 

MR. WEINTRAUB: I have no further questions. 


23 

MR. KRZEGER: May I have your Honor's 


24 

indulgence for a moment? 


25 

THE COURT: You are claiming this is an in 

' 


custody statement? 


1 
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MR. KRIEGEF: No — I withdraw that. I 
reserve whatever rights might accrue to my client in¬ 
sofar as a non-custodial admission without the giving 
of the Miranda rights. 

My fundamental thrust is the voluntariness of 
the purported statement. 

THE COURT: I think that is a statement of fact 
for the jury. 

I do not know how drunk he was. I do not know 
how much he had control over the statements he made# 
but we are talking about a non-custodial statement. 

MR. KR1EGER: Under Jackson v. Denno# the rule 
is paramount. The question of voluntariness must 
be initially determined by the Court. 

THE COURT: I understand that. I do not doubt 
that. The thing I am wondering about is what the real 
issue is# whether he was so drunk that he didn't know 
what he was saying. 

MR. KRIEGER: Therefore, any statement would 
not be voluntary. 


THE COURT: I understand. 


{J can tell from the context of the conversation 
that he knew enough about what was happening so he 
understood what he was saying. 

Mind you# that he talks about 350,000 dollars 
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found and that Nattao was shot and thara was 90,000 
■on in tha trunk 

MR. KRZMIRi Thara was nothin? about Mattao 
bain? shot. 

THE COURT i But $90,000 mora in tha trank of 
tha< oar. 

All right, ?o ahaad. 

MR. KRIEGERs All ri?ht. Thank you. 

THE COURTi whan you say that bafora ha 
those statanants you talked about other things, tall 
us what other things you talked about and whether ha 
was logical in your own mind. 

THE WXTKBflfls We shot a gmmm of pool. 

THE COURTS At tha bar? 

THE WITNESSt Yes, sir. 

THE COURTS Was ha steady? 

THE WITNESSs No. 

I 

THE COURT: Did you complete tha an tire ra*«? 

TEE WITNESS: Yes. 

THE COURT: Mora than one rack? 

THE WITNB8S s No, sir, one gane. 

THE COURTs Are you a good pool player? 

THE WITNESSs Not as good as Mr. Breane. 

THE COURTs How did you do that day? 
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THE WITNESS i I but him. 

THE COURT: How did you boat him? 

THE WITNESS: I ran the table on him. 

THE COURT: Could he hold a cue? 

THE WITNESS: YEa, sir. 

THE COURT: What else did you talk about? 

THE WITNESS: Just general, your know, how are 
you doing, what's happening, and that type of thing. 

THE COURT: Any question about his recognition 

of you? 

THE WITNESS: No, sir, we have known each other 
for about 8 months. 

THE COURT: Was the conversation in point or 
did he wander? 

THE WITNESS: I guess you could say ha wandered 
a little bit. 

We were talking about something else and this 
came in and at that time I didn't have the slightest 
idea what he was talking about. I just thought it 

was mumble. 

THE COURT: Did he go to your car? 

THE WITNE88: Yes, I drove him back to the 

Island. 

THE COURT: Did he have to be helped to get 
into the car? 
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TEE WITNESSx No, sir. 

THE COURT: Did he do any drinking while he wee 
with you? 

THE WITNE88: No, air. 

THE COURT: What was he drinking? 

THE WITNESS: I really don't remember. 

THE COURT: Was it hard liquor or beer? 

THE WITNESS: I believe it was Scotch. I was 
drinking the same thing. 

THE COURT: Did he tell you how much he had 
had before? 

THE WITNESS: No, sir. 

THE COURT: Did he tell you how long he had 
been at the bar? 

THE WITNESS: No, sir. 

THE COURT: Go ahead. 

CR0S8 EXAMINATION 
BY MR. XRIEGER: 

0 At the outset. Officer, is it your testimony 

that staeabody at the bar called you up and asked you to look 
after Mr. Breens? 

A No, sir. 

Q Who called you? 

A Mr. Breene called the bar where my in-laws 
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work on tbs island. Z wts thsrs. Z answered the phone. 

Q Is ssknd yon to c ons out end got hi* bsosuss hs 

couldn't got homm? 

A Is said hs wss drinking — thsrs was no trains 

and hs had b ean drinking. Z told him to stay put and that I'd 
go out and get him. 

THE COURTs Was that true that thsrs were no 

trains? 

THE WITNESSs Z don't know. 

THE COURTS What time was this? 

THE WITNESS! Around 11s00/ 12s00 o'olook at 

night. 

THE COURTs What part of the island was hs 
trying to get to? 

THE WZTHESSs Northport. 

THE COURTs That would be interesting to know 
how wsll oriented hs was, whether thsrs was really no 
trains or whether hs was imagining this. 

Why don't you get ms a Long Zsland Railroad 
schedule. 

Q Ton then drove from Northport into the City 

to pick him up? 

A Yes, sir. 

Q What time did you get into the b»i? 

A8 
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to the bar? 



Estimating about 12s30# ItOO o'clock in that 


How long did it take you to get from Morthport 


Forty minutes. 


Where was the bar? 


It's on Main Street in the Village of Morthport 


the bar I left froai or — 



The bar he was in? 


8th Avenue on 48th or 42nd. 


Mr. Breene gave me directions on the phone. I 


don't recall. 


THE COURTt Did he give you the directions on 


the phone or did you know where the place was? 

THE WITNB88: He told me where the place was. 
Z didn't know nothing about the place# sir. 

Q What exactly did he say to you when he called 


you up? 


Just about what I told you# he was trying to 



get out to the island. He had been drinking# he couldn't get 


a train# and I told him to stay put# that I'd 


in and 


get him. 


Did he tell you the location of the bar? 


Yes. 
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Let us not spend s lot of tins on irrelevant 

■atters. 

Hoe drunk only Mr. Breene can tell me. If he 
can tell me, maybe he wasn't so drunk. 

MR. KRIEGSRi If your Honow has made a deterain- 
ation that Breene was drunk, I am going to argue from 
that. I won't have any further questioning. 

THE COURT* mat does drunk mean? That he dicin' 
have full coordination? Of course not. He couldn't 
play a full game of pool and Police Officer Schmidt 
beat him at a rack of pool. That is some evidence 
that he didn't have full coordination. 

Mas he able to think? Has he able to call 
Mr. Schmidt? Did he know where he was? Did he know 
where he usually worked? Did he give him directions 
to get to the bar? Does that show a thinking process? 

Jhe mere fact someone doesn't have his full 
coordination does not mean he is not aweae of Hurt he 
is saying. 

I do not know what drunk means, because I 
happen not to be a drinker, but I have spoken to people 
that professed to be drunk and they could speak — 
sometimes with a little difficulty — but what they 

said made sense. 

Does being drunk mean that you are not aware 


All 
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of what you are saying? 

Msybs you arm a bettor expert than I an. 
know. Looking at you, X cannot tell, 
(continued next page.) 


I do 
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MR. KRIEGERt Judge# I do not drink either# but 
^ixst time that Z had to probably stats that 
I regret it. I might be more expert on it. The issue 
is not the effect of inebriation as such# save as to 
* low affects the ability of one accused of a serious 
crime to voluntarily make an admission and the only 
issue is of the voluntariness under those circumstances# 
whether the extent of the inebriation was such that 
anything that he said was the babbling of a mind that 
had been clouded by alcohol. 

THE COURT: How many drinks did you see him take? 
THE WITNESS: I would say we were in the bar for 
approximately 45 minutes to an hour# maybe three. 

THE COURT: Three over the period of 45 minutes 
to an hour? 

*' the WITNESS: That's an estimate. 

18 TOE COURT: All right# anything else? 

MR. KRIEGER: Yes# I would like to complete my 

20 examination if I can# your Honor. 

21 CROSS EXAMINATION 

® BY MR. KRIEGER: (cont.) 

M 

Q When was this alleged statement made with 

24 respect to that period of 45 minutes — at the beginning? 




I would say it was more in the middle, 
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Q Mors in the middle* During the period of time 

that you were there, how many drinks did you have? 

A Three, four* 

Q And had you had anything to drink that night? 

A Yes, 1 just walked into the bar at Northport. 

I had a drink out there, too. 


When did you first report this purported 


conversation? 


A I had occasion to speak with a Lieutenant 

John Thompson approximately three weeks ago, I guess, and ve 
got discussing this case and it turned out that I knew the 
same subject and that is how one thing led to the other. 

Q You did not report this conversation to any law 

enforcement authority for a period of some five or six weeks? 

A That's correct. 

Q And naturally you have no notation as to this — 

didn't make any report as to it? 

A No, sir, 1 didn't know anything was involved. 

Q And you didn't make any arrest of Mr. Breene? 


Q And is it your testimony that you had never 

known of his legal difficulties, sofar as this matter is 
concerned, until he had divulged it to you that night? 

A Yes — no, I did not know and even after he 
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2 

said that# Z 

didn't realise what it was all about. 


3 

0 

Isn't it a fact that be had been living with your 


4 

la-laws? 



5 

A 

Be had spent sons tine there. 


6 

Q 

Zsn't it a fact that you and he were out socially 


7 

a good daal? 



8 

A 

Ms ran across each other, yes. 


9 

0 

Zsn't it a fact that the sociability extended 


10 

to tbs foot that you had loaned him your canper — your 


11 

trailer? 



12 

A 

Tea, sir. 


13 

Q 

Zsn't it a fact that you told your in-laws that 


14 

they shouldn't spend any time with Mr. Breens? 


16 

A 

After Z realised the involvenent — after Z 


16 

had spoken with two agents, Z reoaaswnded that they not 


17 

associate with hie. 


18 

Q 

That would have been just a nonth ago? 


19 

A 

That's when it was. 


20 

Q 

Vow, you had told Agent Valdl that Breens was 


21 

obviously drinking to excess, had you not? 


22 

A 

Tes, Z did. 


23 

0 

J 

And is it your testimony here this noraing that 

O' 

24 

he still was 

"obviously drinking to excess?" 


26 

A 

Tes, sir. 
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THl OOOKTi In your opinion, wu ho wal 1-oriontod 
oo to tins and plaoe? 

Did ho know whom ho vu 7 

the WXTHBSSi Ho know whom bo woo no for no 
timm 9000 — tho nan woo bonbod — ho wan drunk. 

W* COURTS All right. 

KR. HZMRXi I ham nothing furthor. 

NR. WIZVTKAOBt Ho furthor guoationo. 

THE COOETs You nay atop down. 

mr. KRIB 6 BR 1 1 mat on tho rooord and submit 
tknt «ny purportod atatonont woa not voluntary. Tho 
nan woa not in any condition to — *+ any atatonont 
idiich would warrant or rlao to tho dignity of an 
adniaaion boing oubalttod to this Court and ovon ham 
a jury doliborato thoroon. 

THE courts Aro you willing to root on tho 
witnaaiai tostiaony? You said that Nr. Bmosso was goioi| 
t * it lfy — yootorday that was your mpmaontation. 


NR. NBZMTRAOHs That is oorroot. 

NR. XRZiani Nay I ham your Honor's indulgonoo 
for a second? 


THE COQRTs As a nattor of fact, 
as to how this gooa. 

This la your objootion and sons 


it ia uncertain 


oaaos say you 
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*est show first mm basis for tbs objection sad then 
tbs Government anst prove beyond s rsssoasbls doobt 
that it was voluntary. 

MR. KRIS SIX i That may be academic. 

Nay Z have your Honor's indulgence for a second? 
(Recess taken.) 

MR. KRTSOTRi If your Honor pleases, in light 
of the report which had been furnished ae and in light 
of this witness' testimony, Z rest. 

THE COURTi r All right, based on the testimony 
of Polios Officer Isms Schmidt, Z find that the defen¬ 
dant called Polios Officer Schmidt and told him he had 
been drinking, told him where he wes, advised bin how 
to get there from Northport, told hla that he couldn't 
get back to Northport because there were no trains 
scheduled, and there is no reason to believe that wes 
erroneous and the defendant hasn't offered any proof 
that this was just an illusion of his or a aisjudgment 
of some kind attributable to the drinking. 

The feet that they both oonsiaisd three extra 
ounces, Z assume, of a hard liquor over a period of 
4S minutes, leads me to believe that this defendant was 
fully aware of what he was saying. He must have been 
oriented as to tins and plaoa, because he oalled the 
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police officer, told bis where ho nu, gave him all the 
other information which apparently turned out to bo 
oorroct. Hie ooordlnitlon was ecnehow Imps!rad by the 


liquor, but that does not naan that hia thinking process 
one lapnired to the sons degree and so X find that the 
d efend a nt Breene knowingly and voluntarily node the 
statement in which he in effect said, "X am la trouble, 
they ere trying to put no away for 20 years. They 
found 0350,000 and there was 090,000 nore in the trunk 
of the oar." 


You have an exception.^ 

NR. nxSGBJti Thank you, sir. 

Xf your H ono r pleases, nay X make two application^? 

One, could we hare a resolution with respect to 
Suffolk County — Nassau County Stand Jury testimony 
as to Mrs. Son**? 

What is the situation on that — the Suffolk 
County rather? 

HR. WSXWTlMJBt X represented to Nr. Krleger 
that we'd attempt to get that Grand Jury testimony if 
in fact the District Attorney in Nassau County 
advised us that it had relation to this case or to 
Mrs. Senas' testimony to be nore precise. 


X really didn't have the manpower or the tine 
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